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Purchase Order Terms and Conditions--MSG            

1. Acceptance. Seller has agreed to provide goods (“Goods”) and/or services (“Services”) to Buyer as described in the attached purchase order and these Purchase Order Terms and Conditions (collectively, the “Purchase Order”). Seller’s express acceptance of Buyer’s offer as set forth in this Purchase Order, commencement of work on Services subject to this Purchase Order, or shipment of Goods under this Purchase Order, whichever occurs first, is an effective mode of acceptance of this Purchase Order.  Such acceptance is limited to acceptance of the express terms contained herein as issued by Buyer.  Any reference to Seller’s bids or proposals shall be accepted only if clearly set forth in this Purchase Order.  Any additional or different terms will not operate as a rejection of Buyer’s offer or counteroffer by Seller, and this Purchase Order will be deemed accepted by Seller without such additional or different terms. 
2. Price and Payment.  The Goods or Services provided under this Purchase Order shall not be invoiced at a higher price than shown without the express written consent of Buyer.  Seller will submit invoices for Goods or Services provided to Buyer.  Payment by Buyer is due 45 days after Buyer’s receipt of invoice for Goods or Services provided to Buyer.  Amounts otherwise payable by Buyer are subject to deduction or setoff by the Buyer, in its sole discretion, by reason of any counterclaim arising out of this or any other transaction with Seller and are subject to correction by Buyer for errors. 

3. Transportation, Packaging, Risk of Loss, Title.  Goods will be routed as stated in the Purchase Order or as orally instructed by Buyer and shall be packed and packaged in accordance with instructions or specifications in this Purchase Order or referred to in drawings or specifications.  In the absence of any such instructions or specifications on packing and packaging, Seller shall comply with the best commercial practice for shipment adequate for safe arrival at destination and for storage against weather and transportation, and complying with carrier regulations.  Goods will be described on the bill of lading or other shipping receipt.  Unless otherwise indicated in this Purchase Order, (i) all freight shipments are F.O.B Destination; (ii) no charges are allowed for containers, crating, boxing, bundling, dunnage or drayage; and (iii) Seller will bear transportation and insurance costs and will bear all risk of loss prior to physical receipt of the Goods by Buyer.  Title will pass to Buyer upon the earlier of acceptance or payment of the purchase price specified in this Purchase Order.  If Buyer makes progress payments, title to the Goods shall be transferred to Buyer as payments are made in the same proportion as the cumulative payments bear to the purchase price.  Seller shall also identify the Goods as the property of Buyer, unless Buyer waives identification in writing.
4. Confidentiality.  The parties agree that data, documents, policies, procedures, records and other information disclosed by Buyer to Seller may be of a confidential nature, and Seller agrees to refrain from disclosing such “Confidential Information” to (i) third parties, and (ii) individuals within its own organization who do not have a strict need to know.  Title to any plans, drawings and specification provided by Buyer for Goods or Services shall be vested and remain with Buyer and may not be used by Seller for any purpose other than in the performance of the Purchase Order.  All Buyer information shall qualify as confidential unless it is disclosed in writing and labeled as not confidential.  Any Buyer information that is disclosed orally must be confirmed as not confidential in writing to qualify for the exclusion of protection set forth in this section.  Notwithstanding the language above, the nondisclosure obligations herein shall not apply to information that: (i) is or becomes publicly known from acts or conduct other than that of the Buyer, its employees, disclosing parties or agents, (ii) is independently developed by the Seller or received from a third party having a right to disclose the information, (iii) is already in the possession of the Seller at the time of the disclosure, or (iv) is disclosed pursuant to any final and non-appealable order of a court.  Notwithstanding anything to the contrary, this Purchase Order shall be considered to be Confidential Information.  Except as may be required by law or regulatory process, if Seller receives a summons, subpoena, regulatory order, court order or other demand to disclose any information referred to in this Purchase Order, Seller agrees to first notify Buyer of such demand in writing, and shall first provide an opportunity for Buyer to lawfully object and defend any rights it may have prior to disclosing such information. The provisions of this section shall survive termination of this Purchase Order.
5. Warranty.  Seller represents and warrants: (i) that the Goods and Services delivered shall conform in all respects to the specifications, drawings, samples, descriptions, and requirements for such items included in this Purchase Order or submitted by Seller; (ii) that all Goods will be of a good and merchantable quality, including all implied warranties of merchantability and fitness for a particular use; (iii) that all Goods and Services will be free from all defects (including latent defects) in materials, workmanship, and fabrication; (iv) that Seller hereby passes through to Buyer all manufacturer representations, warranties, and indemnities for the Goods at no additional cost to Buyer; (v) that it is financially solvent, has marketable title to the Goods provided to Buyer and the right to convey them, and that the Goods provided to Buyer are sold unencumbered and free from liens and security interests; (vi) that it has obtained all licenses and permits required to perform the Services; (vii) that it is fully qualified, licensed and experienced to perform the Services; (viii) that it is adequately organized, financed, and equipped to perform and complete the Services and provide the Goods; (ix) that all Services shall be completed in a professional, workmanlike manner, with the degree of skill and care that is required by current, good, and sound professional procedures; (x) that the provision of Goods and/or Services under this Purchase Order will not conflict with or be prohibited in any way by any other agreement or statutory restriction to which Seller is bound;  (xi) that all Goods are in complete and strict compliance with the provisions of the Occupational Safety and Health Act, as amended, and all regulations issued pursuant thereto, as well as any federal, state or local laws or regulations pertaining to safety requirements; and (xii) if it is providing Goods used in the treatment of potable water, that it will maintain all applicable NSF certifications and approvals.  If there is a breach of these warranties, Seller shall, without charge and without delay, repair or replace the Goods and/or Services so as to correct such breach.  If Seller fails to correct defects in or to replace non-conforming Goods and/or Services promptly, Buyer may make such corrections or effect cover at Seller’s expense.  The foregoing warranties are in addition to all other warranties, express, implied or statutory.  All warranties will survive inspection, test, acceptance and use. 

6. Compliance with Laws and Regulations.  All Goods and Services provided hereunder by Seller will conform to all applicable laws relating to provision of such Goods and Services, including local, city, state, and federal laws, rules and regulations.  

7. Termination.  Buyer may terminate all or any part of this Purchase Order if delivery is not made when and as specified (time being of the essence for this Purchase Order), or for any other breach or default by Seller of its obligations under this Purchase Order, and may pursue any remedies which it may have at law or in equity for such breach or default.  Buyer may procure, upon reasonable terms, Goods and/or Services similar to those terminated.  Buyer may also terminate this Purchase Order or any part hereof for reasons of convenience or necessity, in which case Buyer will pay to Seller all undisputed fees for Goods and/or Services then due and owing.  Buyer’s rights and remedies under this section shall not be exclusive and are in addition to any other rights and remedies provided by law, in equity, or under this Purchase Order.
8. Inspection/Testing.  Buyer shall have the right, but not the obligation, to inspect any Goods to be provided under this Purchase Order.  If requested by Buyer and, to the extent reasonably feasible, Seller shall arrange for Buyer to review the Goods to be provided under this Purchase Order at the point of fabrication.  Payment for Goods and Services will not constitute acceptance of such Goods and Services. Goods and Services are subject to inspection by Buyer.  In addition to any other rights or remedies, (i) Buyer may reject any or all defective or nonconforming Goods and Goods supplied in excess of quantities called for in this Purchase Order at Seller’s expense (including incidental expenses and damages); (ii) Buyer may require replacement of Goods with defects or nonconformities not apparent on examination; and (iii) Buyer may inspect the provision and result of Services provided by Seller and reject any Services which are unacceptable, in which case Seller, if requested by Buyer, will provide such Services again at Seller’s expense and at an acceptable level. Nothing in this Purchase Order will relieve Seller from any obligations of testing, inspection, or quality control which it may otherwise have. 

9.  Material Safety Data Sheets.  Seller shall provide all applicable Material Safety Data Sheet(s) to Buyer, for Goods sold to Buyer hereunder, and where such information is applicable because of the nature of the Goods, prior to such Goods being delivered to Buyer.
10. Indemnification.  Seller shall, at its own expense, defend, indemnify and hold harmless Buyer and its directors, officers, employees, agents, representatives, and their successors and assigns from and against any and all Losses (as hereinafter defined) to the extent resulting from: i) the negligence, gross negligence, willful misconduct, fraud or criminal activity of Seller, its directors, officers, employees, agents and representatives; ii) any act or omission of Seller, its directors, officers, employees, agents and representatives; or iii) violations of law or regulation by Seller, its directors, officers, employees, agents and representatives, including but not limited to the False Claims Act.

Seller further shall, at its own expense, defend, indemnify and hold harmless Buyer and its directors, officers, employees, agents, successors and assigns from and against any and all Losses arising from or connected with any claim of infringement or misappropriation made against Buyer or the Government (including any claims made by the Government) in respect to any patent, copyright, trademark, service mark, trade name, trade secret or similar proprietary rights conferred by statute, contract or by common law or by any other law alleged to have occurred because of systems, products or other items provided to Buyer or the Government by the Seller.  

For the purposes of this Purchase Order, “Losses” shall mean all losses, liabilities, damages and claims (including fines and/or taxes) and all related costs and expenses (including any and all reasonable legal fees and reasonable costs of investigation, litigation, settlement, judgment, interest and penalties).

The provisions of this section shall survive termination of this Purchase Order.
11.  Insurance.  Seller shall, at its own cost and expense, secure and maintain in force during the term of this Purchase Order and any renewals or extensions hereof, insurance policies covering Seller and its personnel engaged in the provision of Goods and/or Services hereunder, in the following minimum coverage and limits:

(a)
Commercial General Liability Insurance (including contractual liability coverage, completed operations-products liability, and advertising and personal injury liability) with combined single limits for bodily injury and property damage of at least $1,000,000 per occurrence Combined Single Limits, $2,000,000 General Aggregate and $2,000,000 Products and Completed Operations.  

(b)
Professional Liability Insurance covering Seller and its personnel for liabilities from loss due to error, omission, mistakes or failure to take appropriate action in the performance of business or professional duties with a limit of not less than $1,000,000 per claim (applies only if Seller is providing professional services to Buyer).

(c)
Automobile Liability Insurance (including owned, hired or borrowed and non-owned vehicles) with combined single limits for bodily injury and property damage of at least $1,000,000 per occurrence.

(d)
Worker’s Compensation Insurance in accordance with the statutory limits of any state in which service(s) are performed and Employer's Liability limit of $1,000,000 under this Purchase Order.

(e)
Umbrella Liability with the following minimum limits of liability: $1,000,000 each occurrence excess of commercial general liability, auto liability, and employer's liability with coverage no more restrictive than underlying insurance. 

At the Buyer’s request, Seller shall provide Buyer with a copy of a Certificate of Insurance evidencing the foregoing insurance.  Seller shall designate American Water Enterprises, LLC., its parent, affiliates and subsidiaries, its directors, officers and employees as an additional insured.  Should Seller provide Goods and/or Services to Fort Polk, Fort Meade, or Fort Belvoir, Seller shall also designate the U.S. Government (c/o DESC, 8725 John J. Kingman Road, Suite 3830-3L, Fort Belvoir, VA 22060-6222 Attn: Contracting Officer) as an additional insured.  Such insurance shall include appropriate clauses pursuant to which the insurance companies shall waive their rights of subrogation against Buyer.  Seller agrees to notify Buyer of any cancellation or material change in such insurance at least thirty (30) calendar days prior to such change. Insurers providing coverage will be rated by A.M. Best with at least an “A”- rating and financial size category of at least Class VII. 
12. Changes or Delays.  Buyer may at any time make changes in drawings, specifications, materials, packaging, time and place of delivery and method of transportation.  If any such changes cause an increase or decrease in the cost, or the time required for the performance, an equitable adjustment will be made and this Purchase Order will be modified in writing accordingly.  Seller agrees to accept any such changes subject to this section.  Buyer may delay delivery of Services or acceptance of Goods provided pursuant to this Purchase Order due to causes beyond its control or, in its sole discretion, reasons of convenience.  Seller will hold such Goods and delay the performance of such Services at Buyer’s direction and will deliver them when the reason for delay has been removed.  Buyer will be responsible only for Seller’s direct additional costs in holding the Goods or delaying performance of the Services at Buyer’s request.  
13.  Intellectual Property.  Seller represents and warrants that it has all rights and licenses necessary for it to sell or transfer to Buyer all intellectual rights to copyright, patents, trademarks, service mark, trade name, designs, trade secrets, and/or or similar proprietary right conferred by contract, statute, common law, or any other law (collectively, “Intellectual Property”) included in this Purchase Order, and Seller grants Buyer a perpetual, world-wide, irrevocable, transferable, fully-paid, non-exclusive, royalty-free license and right to use, reproduce, modify and adapt the Intellectual Property included in this Purchase Order.  This license shall survive termination of this Purchase Order for any reason. Seller further represents and warrants that any sale or transfer of Intellectual Property as contemplated by this Purchase Order does not infringe or constitute an infringement or misappropriation of any Intellectual Property of any third party and when used as anticipated by this Purchase Order will not infringe or constitute a misappropriation of any Intellectual Property rights of any third party.  Seller shall defend, indemnify, and hold harmless Buyer, its employees, officers, directors, agents, subcontractors and representatives harmless from and against all liability (including attorney fees and costs) for all damages of any nature whatsoever, arising from any claim or legal action for unauthorized disclosure, infringement, or use of any Intellectual Property and/or action arising from Seller’s performance under this Purchase Order.
14. Limitation of Liability.  
Notwithstanding anything to the contrary contained in this Purchase Order, for any and all claims related to this Purchase Order, Buyer’s and its affiliates’ cumulative and aggregate liability to Seller hereunder shall in no event exceed the amount of fees and other amounts shown to be owed and unpaid by Buyer pursuant to the terms of this Purchase Order for Goods and/or Services rendered by Seller hereunder. 

IN NO EVENT SHALL EITHER PARTY OR ITS RESPECTIVE DIRECTORS, OFFICERS, EMPLOYEES AND AGENTS BE LIABLE FOR ANY LOSS OF PROFITS, REVENUES, CUSTOMERS OR CONTRACTS, LOSS OF USE OF EQUIPMENT, LOSS OF DATA, BUSINESS INTERRUPTION OR FOR ANY INDIRECT, CONSEQUENTIAL, INCIDENTAL, SPECIAL, PUNITIVE OR EXEMPLARY DAMAGES HOWSOEVER CAUSED OR ARISING UNDER THIS PURCHASE ORDER EVEN IF SUCH PARTY HAS BEEN ADVISED OF THE POSSIBILITY OF SAME OR EVEN IF SAME WERE REASONABLY FORESEEABLE.
15.   Publicity.  Seller shall not, without Buyer’s express written permission, (i) use Buyer’s name, nor any trade name, logo, trademark, or service mark, whether registered or not, or the name, assumed business name, trade name, logo, trademark, or service mark, whether registered or not, of any Buyer affiliate, in connection with publicity, advertisements, promotions or in any other connection, or (ii) identify Buyer or its affiliates in any manner on customer or vendor lists or on a website (or on any third party website) or in any website metatags; or (iii) disclose to any third party the existence of this Purchase Order or the monetary value of any Goods or Services purchased hereunder.  Seller shall indemnify Buyer for all costs and expenses incurred by Buyer in connection with enforcing the provisions of this section.  All of the restrictions and obligations set forth in this section shall survive any termination of this Purchase Order.
16.  Subcontractors.  When performing Services under this Purchase Order, (i) Seller shall not subcontract to any subcontractor all or any part of the Services described in or contemplated under this Purchase Order without the prior written consent of Buyer (such consent to be withheld or granted in its sole discretion); (ii) each such subcontractor may perform only the specific services described with regard to such subcontractor in a written request submitted by Seller to Buyer when seeking such consent; and (iii) no change may be made to the specific services performed by a particular subcontractor, and no substitution, replacement, or change of subcontractors may be made without the prior written consent of Buyer.  All performance of Services by each subcontractor shall at all times be in accordance with the terms and conditions of this Purchase Order.  Prior to performing any Services, each subcontractor shall execute a non-disclosure agreement that contains terms substantially consistent with the terms of section 4 of these Purchase Order Terms and Conditions.  Seller covenants that its arrangements with subcontractors shall not prohibit or restrict any such subcontractor from, at any time, entering into direct agreements with Buyer.  Notwithstanding anything to the contrary set forth in this section or elsewhere in this Purchase Order, Seller shall not retain any subcontractor that is a competitor of Buyer to perform Services under this Purchase Order.  Approval by Buyer of any subcontractor shall not relieve Seller of its obligations or liability with respect to the work to be performed by it or the subcontractor, or of its liability for any property damage or personal injury caused by the subcontractor or its employees.  Seller shall at all times be liable and responsible as a principal for the performance of all of the duties and obligations of Seller hereunder that Seller may elect to subcontract to any of its subcontractors or affiliates, or to any other third party.

17.  Audit Rights. Seller shall maintain complete, legible and accurate records of all files in support of invoices submitted to Buyer. Buyer or its authorized representatives shall have the right, at reasonable times during Seller’s regular business hours, and with five business days prior notice, to examine and audit all such records as may, under recognized accounting practices, contain information bearing upon the invoices submitted to Buyer by Seller and fees paid by Buyer to Seller under this Purchase Order.  
18.  Relationship of the Parties.  Seller is in all respects an independent contractor.  Seller shall have no authority to bind Buyer by any statement, representation or promise of any kind without first obtaining Buyer's specific written consent.  Seller has exclusive liability for all contributions, taxes, deposits and payments required of employers by Federal, state or local governments with respect to wages, salaries, remuneration or benefits paid or owed by Seller to any of Seller's employees or others who perform work or render services for Seller.  

19.  Ownership of Work Product.  This Purchase Order shall not be construed in any manner as a grant from Buyer to Seller of any rights held by any third party.   All engineering or design documents, data, drawings, plans and specifications (collectively, “Work Product”) prepared by or on behalf of Seller in the performance of this Purchase Order shall become the sole property of Buyer free of any retention rights of Seller and shall be delivered to Buyer upon request.  Seller hereby grants Buyer an unconditional right to use, for any purpose whatsoever, free of any copyright claims, trade secrets or other proprietary rights.  Seller further grants Buyer a perpetual, world-wide, irrevocable, transferable, fully-paid, non-exclusive, royalty-free license and right to use, reproduce, modify and adapt the Work Product.
20.  Use of Cut-Off and Ring Saws.  When performing work for Buyer, Seller will follow all of Buyer’s restrictions and requirements regarding the use of Cut-Off and Ring Saws (including but not limited to Gas Powered Cut-Off and Ring Saws).  Seller understands that failure to comply with all of Buyer’s restrictions and requirements regarding the use of Cut-Off and Ring Saws constitutes a breach of the terms of this Purchase Order.

For purposes of this section, the following definitions apply:

Cut-Off Saw – A class of gas-powered hand-held saws that can be used for cutting a variety of materials based on the abrasive wheel used.  These are also referred to as “Quick saws”, and may have the brand name of “Cutquick”.

Gas Powered Cut-Off and Ring Saws – Hand-held portable circular saws, used for cutting concrete, reinforced concrete, asphalt, masonry products, thin steel sections, sheet metal products (both steel and aluminum) and light steel sections such as angles and channels.

Ring Saw – A class of gas-powered hand-held saws that can be used for cutting a variety of materials.  These saws do not have a solid blade, but rather utilize a circular cutting band that rotates by direct contact with rollers.  The cutting bands are diamond-tipped abrasive material.
21.  Dispute Resolution.  If there is a dispute between the parties arising out of this Purchase Order, each party agrees to engage in good faith negotiations between progressively more senior representatives of each party.  Notwithstanding the foregoing, if a dispute is not resolved within 20 calendar days, each party may immediately exercise or pursue any other rights or remedies available hereunder or at law or in equity, and it is acknowledged by the parties that nothing herein shall preclude, limit, or otherwise restrict any legal or equitable remedies available to either party for failure of the other party to perform its obligations under this Purchase Order.
22.  Severability.  If any one or more of the provisions contained within this Purchase Order is deemed invalid, illegal, or otherwise unenforceable by a court of competent jurisdiction, the provision of the Purchase Order will be enforced to the maximum extent permissible and the remainder of the provisions of this Purchase Order will remain in full force and effect.  Buyer and Seller mutually agree to substitute any invalid, illegal or unenforceable provision of this Purchase Order with a valid, legal, or enforceable provision which comes as close as possible to the reasonably inferred intent of the invalid, illegal, or unenforceable provision.
23.  Successors and Assigns.  The Purchase Order shall extend to and be binding upon the parties, their successors and assigns, including any individual, company, partnership or other entity with or into which a party shall merge, consolidate or be 1iquidated, or any person, corporation, partnership or other entity to which a party shall sell its assets.

24.  Assignment.  Neither this Purchase Order nor any part hereof may be assigned or subcontracted by Seller without the prior written approval of Buyer.  Buyer has entered into a prime contract (the “Prime Contract”) with the Federal government (the “Government”).  Upon the expiration or termination of the Prime Contract by the Government prior to the expiration of the full term of the Prime Contract, , Buyer shall have the right to terminate this Purchase Order, and that upon payment by Buyer to Seller of any undisputed fees for Goods and/or Services then due and owing, Seller agrees that Buyer shall have no further obligation or liability to Seller.
25.  Entire Agreement.  This Purchase Order contains the complete and final agreement between the parties concerning its subject matter, and supersedes all prior negotiations, proposals, representations, commitments, understandings, or agreements between the parties, either written or oral.  Notwithstanding anything herein to the contrary, should the Seller be a party to an existing subcontract agreement (“Subcontract Agreement”) with Buyer, the terms and conditions of the Subcontract Agreement shall govern the Goods and/or Services provided under this Purchase Order.
26.  Amendment/Modification.  No other agreement, quotation, or acknowledgement in any way modifying the Purchase Order will be binding upon Buyer unless made in writing and signed by Buyer’s authorized representative.  
27.  Waiver.  Buyer’s failure to insist on performance of any of the terms or conditions of this Purchase Order or to exercise any right or privilege or Buyer’s waiver of any breach under this Purchase Order will not thereafter waive any other terms, conditions, or privileges, even if of the same or similar type.
28.  Applicable Law.  This Purchase Order will be construed, interpreted and governed by the laws of the State of New Jersey. 
29.  Incorporation of FAR Clauses.  Seller specifically warrants and guarantees to Buyer that it will adhere to the FAR/DFARS requirements set forth at https://www.amwater.com/corp/Products-Services/Military-Services/vendor-information-and-forms (the “FAR Clause Requirements”), which are incorporated herein in their entirety by reference.
30.  Force Majeure.  Neither party shall be responsible for any failure to perform or for any delay in performance of the terms of this Purchase Order where the failure or delay is due to acts of God or the public enemy, war, riot, embargo, fire, explosion, sabotage, epidemics, pandemics, flood, accident, strikes, lockouts or other labor disturbances from whatever cause arising; enactment, promulgation or issuance of any law, regulation, order or decree of any competent governmental, regulatory or judicial authority; or, without limiting the generality of the foregoing, any other circumstances of like or different character beyond such party’s control which could not have been prevented by reasonable precautions and cannot reasonably be circumvented by the non-performing party through the use of alternate sources, work-around plans or other means (“Force Majeure Event”). For greater certainty, the failure of the Seller’s suppliers or permitted lower-tier subcontractors to provide goods or services in connection with the Goods and/or Services hereunder, except when due to a Force Majeure Event, shall not be considered a Force Majeure Event.  Should the Force Majeure Event continue for such period of time as Buyer may determine, acting reasonably, that Buyer and/or its Prime Contract with the Government may be put at risk for whatever reason, Buyer may immediately terminate this Task Order upon notice to Seller.
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